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g U ey ﬁ@T(Order-h’l—Appeal No.):
) " RAJ-EXCUS-000-APP-035 TO 037-2023
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Date of Order: 15.02.2023 Date of issue:

. ot Rra wara Rig, g (rdiew), I gRT 9l /
' . Passed by Shri Shiv Pratap Singh, Commissioner (Appeals), Rajkot
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Arising ‘out of above mentioned OIO issued by Additional/Joiht/Deputy/Assistant Commissioner, Central
Exmse/S’I‘/ GST, Rajkot/.lamnagar/ Gandhldham :

16.02.2023

oW aﬂﬂﬂf&uﬁm 1 1 G Tl /Name & Address of the Appellant & Respondent -

- M/ s. Rohit Machine Tools, Dhebar Road(South), Atika, Yogeshwar Main Road,
‘Morbi-363641.
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Any person aggneved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finagce Act, 1994 an appeal lies to:-

M - oo Y g b wma S ﬁum ﬂamwﬂz-ﬁummﬁmmaﬂﬁimtﬂa A D
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' The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK. Purai, New
Delhi in all matters relating to classification and valuation.

(i) %@%éﬁuﬁm aﬂﬂaTai ﬁ%ﬁﬂﬁ%?ﬁ%@wmw

To the West regional bench of Customs, Excise & Service Tax eilate Tribunal (CESTAT) at, 2=¢Floo: Bh umali
Bhawan, A: gl a Ahmedabad-380016in case of appeals other &%n as mentioned in para! 1(a) above T, Bhaum

) ot e i ane ol W H & Rie Sy S Iew (srdieyPgaa, 2001, %ﬁunaa?wfaﬁufﬁam
T GUH EA-3 &1 9R Ufad & gt &1 sl =ifed :aﬁ%mﬁmwuﬁ%m E] e}g TR ST 3 HA 3R
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The appeal to the Appellate Tribunal shall be filed in quadru hcate in form EA-3 / as prescribed under Rule 6 of
Centrg?Excxse fA&)&ggﬁ Rules 2bm 01 and sha‘il be at:coq p st one whech (/at legst shouléi be accompanied
by a fee of 5000/-, Rs.10,000/- where amount 0 duty deman mterest enalty/refund is upto 5
Lac., 5 Lac o 50 Lac and bov Lac respecuve ﬂy; in the form of crosse avour of Asst. Registrar
e place where the bench of a.ny nommate la;L)uubhc sector b
be accompanie

f branch of any nominated p
of tklie pcace whgre t)ench of thegl‘?n unal is s1tuated Application made for grant of stay sh

by afee of Rs. 5
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der sub ‘section (1) of Section 86 of the Fmance~Act 1994 to the ellate Tr1bunal Sha]l ‘be ﬁled
pﬁgate m Form Sn .(5) as prescribed under Rule 9(1 of the Se aIJ)c Rules, 1994, Sha]l
f t_he order %pealed against (one of which shall be certified ¢ é)& ena] should be
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Tl %g?:élgxl't}(’)flgxig %égén Oof rti%gmated Bubiic rRctor B Bank of the place wlb%'? the bench of Tribunal is

thated. / Apphcatlon made for grant of stay shall be accompanied by a fee of Rs.5
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T‘e appeal under sub section (2) and tgiA) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescriged under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accor_ngamed by a copy of order
of Commissioner Certral Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy)
and copy of the order passed by the Commissioner authorizing the Assistant Commissioner or Deputy
Commissioner of Centra]pExcise / gervice Tax to file the appeal before the Appellate Tribunal. .

@ o e, Fa I o T QAR sdelta ifeRor (@) ¥ uR sl & Ani F S g I R 1944
| B YR 35TG & i, S Y fadta s, 199f;ﬁsrmsa $mﬁmﬁmmaﬂn§§,wm$uﬁmf
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For an apﬁea] to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penaity, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, ° . :
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D; .
i1 amount of erroneous Cenvat Credit taken; R

B TECT FECERTIS T e R S0 FA DU NG o

R TR

ii1) amount payable under Rule 6 of the Cenvat Credit Rules . e :
- provided further that gxe provisions of this Section shall not ttlgpl to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

Rt sppltion & Seppment sadi: ' ' ®
A $ul I Yob HMAGH,1994 @1 4RI ISEE S TUTUH & siqrfasmy
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1/ ’
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Minis
ofrFinance.plg artinent of Revenue, 4th Floof, Jeevan Deep Building, Parliamen %gt, New Delhi-1 1,00(§1iy
ufnéigrﬁSec%%nBegg%E of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1j
of Section-. ibid: .
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
" or from one warehousSe to another during the course of processing of the goods in a warehouse or in storage
whether in a factory ér in a warehouse . '

R A T— e
SR ULAIRL B RAER AR VIR L A N T & g2 (R

In case of rebate of duty of eéxcise gh goods exported to any country or territory outside India of on excisable
material used in the manufacture of the good_s which are exported to any country or territory outside India.

i) Ife IdE e BT YIaM ¢ 47 ¥iRa & a1, ura a7 yeH &) o1 fafa fear w81
() In case of goeds exporte%;gutside India export to Nepal or Bhutan, without pz;ayr'l{ent of duty.
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i m@%@%%mﬁgﬁwsaﬂ%1w %ggﬂ%aﬂﬂgggeﬂ?ﬂ@ qug;\'%rara ]
onx'edjt of ;mny guty allowed to be utilized towards pgyment of excise duty on final products under the provisions

this Act or the Rules made there under such order is passed by the Commissioner {Appeals) on or after, the -
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.

) maﬁaaﬁa‘rmmmEA-sﬁ,Gﬂﬂmmw(maﬁmﬁiﬂmm,%ﬁm9amﬁﬁﬁ§ .
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The ab: lication shall be made in duplicate in F No. EA-8 as specified under Rule, 9 of Central Exci
(A})Cp%af)s‘fRalglgs%O%nl withine én m:nltlll;s ?'lpom thén da(t)gntlm (\,Jvhich ﬂal: order so&lghteio beea ;())ealgél ain}gélsig
communicated and shall be accom%ed l()ly two copies each of the QIO and Ordeér-In-A eaP It should also be
accompanied by a copy of TR-6 Ch evidencing payment of prescribed fee as prescribed under Section 35-EE
of CEA, 1944, under Major Head of Account.

T T O P T e e S e i A R s oo s g = @ vy 1
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The revision application shall be accompanied by a fee of Rs. 200/- where the amount invol ed in R One .
Lac or less ang %s. 1000/- where ﬂ}e anrl’ount in%lyed is more tha{l Rupees One Lac. ved 1n Rupees Une

(D) uﬁﬁam?hsu %ﬁwmaﬁgﬁw&@%ﬁm mﬁ%mmmgm
?I E‘F a§i‘fth ds g i b f order- i O"wf ft" hOIOgl?qzﬁib id i t.h.
: case,if the order covers variousnumbers of order- in Original, 1.0,
aforesaid manner, notwimst:!rldmg the fact thats the one appealréo_the Aeepe%raﬁ%gl_‘ﬁbunal or (t)l!lle ong gal 'glitiog

. %grtggcgenh'al Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- -

(E). uwﬁaaggwmﬁmﬁngl 1975,%3«3@-1$mwsnh@wm&maﬂuﬁrmﬁmas.so 04

ey Yo SRl /
One copy of lication or O.1.0. as the case may be, and th der of the adjudicati thori all b '
court fgeystax?x;x’apof Rs.6.50 as prescribed under Sc¥1¢:dule—l in tf:r?xrls of the &)a uFeg%ct, Sgs,grsttgnsxgnded?ar a

(" wﬁﬁ%m@ wruqﬁ?ma%ur@m‘ﬁm franmet, 1982 ¥ aftfa wd s wafRia Al &Y

|
Attention is also invited to the rules covering these am{ other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982. m !

(@) aaefrln;cifﬂu ) aﬂﬁgﬁaaﬂ%ﬁmﬁw feqa SR FdiAam weurt ¥ R, srdtardf Ryl deare
www.cbec.gov.in :
For the elaborate, detailed and latest provisions relating to filing of al to the hi t thori

appellant may refer to the Departmen{)al website www.cC ec.gov.%no appeal to the higher appellate authority, the
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' 9fid XM /ORDER-IN-APPEAL =~

. M/s Rohit Machine Tools,2 /3 Lati Plot Corner, Lati Plat Main Road, Merbi,
Gujarat-363641 (hereinafter referred to as "appellant") and it's two partners have

. filed the present appeals as per details given below"again,st the Order-In-Original

No. 04/D/2022-23 dated,.27.04.2022 (hereinafter referred to as ‘impugned

order’) passed by the Assistant Commissioner, Central GST Division- I, Morb1
. (hereinafter referred to as "the adjudicating authority"). |

2. Details of appeals, filed against ofder-in-original No.04/D/2022-23 dated

27.04.2022 conﬁrfning duty and re'covery‘of penalties against each appellant are

~ as under:
Sr. | Appeal No.: | Name of 'appeﬂant Excise Penalty
No. o duty (Rs) | (Rs) -
1 GAPPL/COM/CEXP/239/2022 | Rohit Mathine Tools 1926371 | 1926371
2 GAPPL/COM/_CEXP/ZB 7/2022 | Rohitkumar Manshukhlal ‘ 200000
4 ' Padharia, Partner of Rohit | .
v ; ' Machine Tools
13 GAPPL/COM/CEXP/238/2022 | Hemaben Rohitkumar o 200000
' Padharia, Partner of Rohit ‘ ‘
Machine Tools

BN Briefly Stated, the facts of the case are that the first appellant is engaged

in the manufacture and clearance of Tiles making Machinery like Mosaic Tile

making Machinery, Fly-Ash Bricks making Machinery; Interlocking Paver Block

‘Machinery classifiable under Chaptér Sub Heading No. 847480 of the Central
Excise Tariff Act, 1985 and they have not obtained Central Excise Registration

even though the value bases exemption limit was exceeded as prescribed in

Notification No.8/2003-CE as amended. The second and third appellants are the

. partner 1n the said firm.

3.2 Based on the investigation carried out by the officers of Directorate

General of GST Investigation, Ahmedabad Zonal Unit, Ahmedabad (DGGI in

.‘short) against various Ceramic Tiles manufacturer, the appellant was served

' with dated 06.11.2019 as to why;

.(i) The Central Excise duty amounting .to Rs. 19,26,3711 [including
Education Cess & Higher Education Cess] as detailed in Annexure B of the
show cause notice _shoulel ngt be demanded and recovered from us under

Section 11A (4) of Central Bxcise Act'1944;

(ii) Interest at the approprlate rate under erstwhile Section 11AA -of Central -

-Exc1se Act;1944 on the ‘amount mentioned at (i) above should not be

: . Page3ofill
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(iii) Penalty under. Section 11AC of Central Ex01se Act, 1944 should not be

« -
" .

1mposed

(iv) Offending goods manufactyred and clandestinely cleared by them having ‘

_ value of Rs.3,04,10,968/- should not be held as liable for conﬁscatlon under

T e LR A i

Rule 25(1) of Central Exc1se Rules, 2002 and as the goods are not avallable for g
confiscation, and therefore ﬁne in lieu of confiscation should not be imposed

under section 34 of the erstwhile Central Excise Act, 1944

3.3 In the said show cause notice penalty under Rule 26 of the Central Exc1se .

‘Rules, 2002 was proposed to be imposed on the second and third appellants.

3.4 The show cause notice was earlier adjudicated and the matter was
remanded ‘back to. the adjudicating authority for fresh decision by the
Commlssmner (Appeals), Rajkot vide Order-in-Appeal No.RAJ- EXCUS 000-APP- |

052 TO 054-2021 dated 17.12.2021. The adJudlcatmg authorlty, thereafter

again confirmed the demand and imposed penalty as proposed in the notice as |

per table above. | ' ' > .
4.1 Being aggrieved, the appellants filed present appeals wherein the first - )
appellant contended that; | o ’

 Investigation report at Annexure-A to the show cause notice clearly

I, suggests that it has not brought on how the appellant is involved in the |
clandestine removal of excisable goods. The appellant submiitted .that no o *
search at the premises of the applicant has been carried out which proves
that the appellant has purchased inputs/ raw material used in
manufacture and clearance of goods clandestinely; that no stock
verification with regard to mv_entones of inputs/ raw materials/ finished
goods was carried out to derive how miuch quantity have been removed
clandestinely; that no investigation at customers of the appellant has been ‘
carried out so as to prove that the customer has received goods removed
clandestinely by the appellant against which the customers have deposited
cash in the accounts of shroffs for onward deliirery of the said cash to the
appellant though so -called middleman; that no investigation at
..transporters end was carried out to bring on evidence on record so as to '

. prove that the .appeliant has removed goods clandestinely and transported
“through any transporters. The appellant contended that Shri Thakarshi
Premji Kasnndra has not stated anything in his depositions about the ash |
delivered to the appellant. The appellant submitted that the allegations of
clandestine removal ad imposition of penalty is based on 'assun'rption,
surmises and conjectures and, therefore, is not sustainable under law.

The appellant relied upon the follow'ing case laws: ‘

) Sunhill Ceramics Pvt Ltd-2007 (217) ELT.353 (Tri-Ahmd)
Synergy Steels altd-2020 (372) ELT. 129 (Tri-Del)

/@/» ’ Page 4 of 11
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c) Manmeet Ispat P. Ltd-2019 (368) ELT.1101 (Tri-Del)

The appellant submitted that the evidence in the form of documents
praduced by Shri Thakarshi Prernji Kasundra, a middleman and its
decoding deposed in the two statement recorded on 24.12.2019 and
28.12.2Q19 did not suggest that 1lh01t cash was delivered to the appellant '
Hence to connect such cash receipt with clandestme removal of goods by
the, appellant is' factually and legally not correct. The investigation report
and relied upon documents suggested that -investigation 'with none of the
persons i.e. ATM, Ch1manbha1 Dada, Dharmesh H, Hltul K, Kanabbhai,
| Lalo, N1kun_], Nitin, R, Rehan, RLD, Sanjay though Whom cash were alleged
to be delivered to the appellant was carried out. Under the circumstances,
the appellant contended that they have not received illicit cash as alleged
in the show cause notice. . '
The appellant subm1tted that apphcatlon of theory of preponderance of
probability for relying 01rcumstant1al evidences is not applicable for holding |
clandestlne removal of goods and 1mpos1t10n ‘of penalty on the appellant.
The appellant further contended that, assumlng without admitting the cash
rece1pt shown in the documents only aga1nst the name of ‘RMT’ pertained
- to the appellant the appellant is not liable to pay Central Excise duty as
‘they remain well below the exemptlon limit. They contended. that scrut1ny
~of Annexure-B vis-a-vis Annexure-54 revealed that they have received total
cash of Rs;93,82,240/ - rnentioned against the word RMT’. In the remaining
. transactions cash totaling to Rs.1,59,07,950/ - against which there is no
" mention of ‘RMT’, instead there is mentioned of one digit character, or name
of other person who are not related to the Rohit Machine Tools. Considering
the cash of Rs.93,82,240/-, ‘wherein its specifically mentioned in the
. documents, belongs to Rohit Machine ~Tools, then also total value of -
: clearance in the year 2015 16 will come to Rs.1,45,03, 018 /- cons1der1ng
_ the value of:clearance of Rs.51,20,778/- shown in the profit and loss
' account, which is still below the exernptmn limit of Rs.150 lakhs as per
Notification No.08/2003-CE. Hence the appellant is not liable to pay any
' Central Excise duty
: Regardmg the conﬁscatlon of goods, the appellant subm1tted that they have
not removed any goods clandestinely. The allegatwn of clandestme removal
is purely based on assumed third party ev1dences In the said
c1rcumstances 1t Wlll be erroneous on the part of ad_]udlcatmg authonty to '
B hold goods hable for conﬁscatmn _ .
The appellant submitted that in the facts of the case as submitted above,’

the conﬁrmatlon of demand and 1mp081t10n of penalty equivalent to duty
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“and personal penalty imposed is not justified and not’sustai_nable under
- law.

4.2 The ,second and third appellants reiterated the submissions made by the

ﬁrst appellant. They submitted that neither the first appellant nor the second

the third appellants have played any role as alleged and confirmed by the

adjudicating authority and hence the penalty 1mp§§sed on the appellants is not

i

correct and not sustainable.

5. Shri Vijay Thakar, Consultant appeared for personal . heanng in v1rtual
mode on 25.01.2023 and submitted that DGCEI had booked the case merely

based on statements of the Shroff, the middlemen and the documents seized

from them showing entries of cash transactions. However, the name of the

appellant nowhere figures in the statement of the middleman in the matter. So,
all allegations are wrthout any admissible evidence. Further, turnover ‘of the
appellant is below Rs.1. 50 crore and, therefore, he is eligible for SSI exemptron

~ He requested to set aside the order-m ongmal and to allow the appeal

6. ' I have carefully gone through the facts'of the case, the 1mpugned order,
~ the appeal memoranda and written as well as oral_subm1s51ons made by the

Appellants. The issue to be decided is whether the impugned order, in the facts

of this case, confirming demand on Appellant No. 1 and imposing penalty on

Appellant Nos 1 to 3'is correct, legal and proper or not.

7. On perusal of records, I find thatan offence case was booked by the officers

of Directorate General of Central Excise Intelligence, Ahmedabad against

Appellant No. 1 for clandestine removal of goods. As per the modus operandi

unearthed by the DGCEI, the Tile manufacturers passed on the bank account °

details of the Shroffs to their buyers with instructions to deposit the'cash_in
respect of the goods sold to them without bills into these accounts. After

' depog}tmg the cash, the buyers used to inform the manufacturers, who in turn

WouI% inform the Brokers or directly to the Shroffs Details of such cash depos1t |

along with the copies of pay-in-slips were communlcated to the tile

manufacturers by the customers. The Shroffs on confirming the .receipt of the

caskin their bank accounts, passed on the cash to the Brokers after deducting

their commission from it. The Brokers further handed over the cash to the -

manufacturers after deducting their commission. ThlS way the sale proceeds

were allegedly routed through Shroffs / Brokers / mlddlemen. ,

8.1 From the case records I ﬁnd that the DGCEI had covered 4 Shroffs and 4

brokers/ middlemen durmg 1nvest1gatlon, which revealed that 186

manufacturers were routing ‘sale proceeds of illicit transactions from the said
. Shroffs / Brokers / M1ddlemen I find that the DGCEI has, inter alia, relied upon

J/ . ‘ '. Page 6 of 11
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Ambaji Enterprise, Rajkot,”M/s Maruti Enterpsie, M/s India Enterprise, M/s
Siddhnath Agency and M/s P C Enterprises to allege clandestine removal of -
goods by the Appellants herein. It is settled position of law that in the case
'1nvolv1ng clandestme removal of goods, 1n1t1a] burden of proof is on the
Department to prove the charges. Hence, it would be pertment to examine the
said evidences gathered by the DGCEI and relled upon by the adjudicating
authonty in the impugned order to confirm the’ demand of Central Excise duty.

8. 2 I find that records seized from the office prexmses of M /s K. N Brothérs,
| Rajkot Shroff included bank statements of various bank accounts operated by
~ M/s K N. Brothers Wthh contained details like partlculars, deposit amount,
initiating branch code etc. Further, the name of city from where the amount was
deposited and code name of concerned middlemen/ Broker to whom they had

handed over the sald.cash amount was mentioned in handwritten form.

' ‘8.3 1 find that the adjudicating authority has observed from the statement .
dated 23.12.2015 of Shri Suresh G1rdharbha1 Gangwani, Proprietor of M /s Shree
Siddhnath Agency, Lalit Ashumal Gangwanl owner of M/s K.N. Brothers,
Rajkot/ Shree Ambaji Enterprise, -Rajkot, statement dated 24.12.2015 of Shri .

- Thakarshi Premji Kasundra (Kaka), Broker/ Middleman of manufacturers Morbi .
. that the Shroffs on confirming the receipt of the cash in their bank accounts,
kpassed on the cash to the Brokers after deducting their commission from it. The
, Brokers further handed over the cash to the manufacturers after deducting the1r
commission. This way the sale proceeds of an illicit trans'action v‘ras routed from
buyers of goods to the manufacturers through Shroffs-and Brokers. Further on
» - ‘analyzihg the documentary evidences collected during investigation and from the

. ~ .statements recorded, I find that customers of Appellant No. 1 had depos1ted cash‘ |

amount in bank accounts of Shroffs and Middlemen which was converted into'

_cash and handed over the said cash amount to’Appellant No. 1.

9.1 As per the Statements of Shri Suresh Girdharbhai Gangwani, Proprietor
of M/s Shree Siddhnath Agency, Lalit Ashumal Gangwani, owner of M/s K.N.
Brothers, Rajkot / Shree Ambaji Enterprlse, Rajkot and Shri Thakarsh1 Premji
“Kasundra (Kaka), of M/s Gayatrl Enterpnse-, Morbl who is Broker / Mlddleman
of Tile manufacturers Morb1 it is evident that the said Statements contamed_
'plethora of the facts, which are in the knowledge of the deponents only. For
‘example, Shri Thakarshi Premjl Kasundra (Kaka), Broker / Middleman of Tile
manufacturers, Morbi deciphered the meamng of each and every entry written
©in the1r pr1vate records. They also gave details of cash delivered to. Tile
“manufacturers with names of concerned persons who had received cash amount

™ot the case that the said statements were recorded under duress or threat :
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dispute. | | . | “ >
9.2, 1 find that ;cheiAppellant No. 1 had devised such a modus opérand-i that it .

| was almost 1mp0331ble to identify buyers- of goods or trdnsporters who .
transported the goods The Appellant No. 1 used to inform the Shroffs / Brokers/
Middlemen about dep031t of cash in bank accounts of Shroff on receipt of °
communication from thelr buyers and such cash amount would reach them -
through middlemen / brokers. When cash amount was deposited by buyers of
goods in bank accounts -of Shroff, the same was not reflected in bank statements
of the appellant. So, there was né details of buyers available who had deposited §
- cash amount in bank accounts of Shroff. This way the Appellant No. 1 was able _
to hide the identity of buyers of illicitly removed goods. It is common sense that
no person will mamtam authentic records of the illegal activities for items being
manufacture by it. It is also not possible to unearth all evidences involved i in the
case. The adjudicating authorlty is required to examine the evidences on record

. and decide the case. The Hon’ble-High Court in, the case of International Cylinders :
Put LtdA reported at 2010 (255) ELT 68 (H.P.) has held that once the Department . ' |
proves that something illegal had been done by the manufacturer' which prima '
facie shdws that illegal activities were being carried, the burden would shift to

4

the manufacturer.

9.3. In cases of evasion of indirect tax, preponderance of probabilities would be
sufficient and case is not required to be proved beyondreasohabie doubt. I rely:- # T g
on the Order passed by the Hon’ble CESTAT, .Banglore in the case of | |
Ramachandra Rexins Put. Ltd-2013 (295) E.L.T. 116 (Tri. — Bang.), wherein it has .
been held that, o

“7.2 Ina case of tlandestine activity involving suppression of productlon and clandestine
removal, it is not expected that such evasion has to be established by the Department in a
mathematical precision.’ After all, a person indulging in clandestine activity takes sufficient .
precaution to hide/destroy the evidence. The evidence available shall be those left.in spite of
‘the best care taken by the persons involved in such clandestine activity. In such a situation,
. the entire facts and circumstances of the case have to be looked into and a decision has to be-
arrived at on the yardstick of ‘preponderance of probability’ and not on the yardstick of
‘beyond reasonable doubt’, as the decision is being rendered in quasi-judicial proceedings.”

9.4 1also rely on the Order passed by the Hon’ble Tribunal i in the case of A. N
- Guha & Co. -1996 (86) E.L.T. 333(Tri.), wherein 1t has been held that,

“In all such cases of clandestine removal it is not possible for the Department to prove the

same with mathematical precision. The Department is deemed to have discharged their burden

_ if they place so much of evidence which, prima facie, shows that there was a clandestine

removal if such evidence is produced by the Department: Then the onus shzfts on to the
Appellants to prove that there was no clandestine removal”.

10. ‘After careful examination of evidénces available on record, I am of the
considered view that the Depértmeni; has discharged initial burden of proof for |
alleging clandestine removal of goods and the burden .of proof shifts. t_o the

sscsse to establish by independent evidence that there was no clandestine

ﬁ/ _ Page 8 of 11



S

GAPPL/COM/CEXP/237-239/2022 ‘

. loophbles in the evidences placed by the 'Depaitinent. I rely on the decision |
rendered by the Hon’ble Madras High Court in the case of Lawn Textile Mills Put. «‘
Ltd.-2018 (362) E.L.T. 559 (Mad.), wherein it has been held that,
“30. The above facts will clearly show that the allegation is one of clandestine removal. It
may be true that the burden of proving such an allegation is on the Department. However,
clandestine removal with an intention to evade payment of duty is always done in a secret
~ manner and not as an open.transaction for the Department to immediately detect the same.
Therefore, in case of clandestine removal, where secrecies involved, there may be cases where
direct documentary evidence will not be available. However, based on the seized records, if
the Department is able to prima facie establish the case of clandestine removal and the assesse
is not able to give any plausible explanation for the same, then the allegation of clandestine
removal has to be held to be proved. I other words, the standard and degree of proof, which

is required in such cases, may not be the same, as in other cases where there is no allegation
of clandestine removal.” ' ~ ' . : ‘

11. .Regarding the contention of the Appellant that no other evidence of
‘manufacture, procurement of raw materials incl_ﬁding fuel and powei‘ for
_manufacture, deployment of staff, manufacture, transportation of raw materials

as well as finished goods, payment to all including raw material suppliers,",

transporters etc. iﬁ cash have been gathered and no statement of any of buyeré, |
transporters who t'rari_sportqd raw materials and ﬁnished. goods etc. are rélied
upon, I_ﬁnd that the investigating officers gathered evidences from the premises
of M/s KN . Broth'ers, Rajkot and M/s M,an_l,lti Enterprise, Rajkot, Shroffs, which
- lndlcated that Appellant No. 1 routed sales..proce'eds of illicitly removed goods
sfhrough the ‘said Shroff and Middlemen/ Broker. The said evidences were
corroborated by the glepositiqns n:lade by Shri Suresh Girdharbﬁai Gangwa}ni,
Proprietor of M/s Shree Siddhnath Agency, Lalit Ashumal Gangwani, owner of

M/s K.N; Brothers, Rajkot / Shree'Mbaji‘Enterpﬁse,4 Rajkot and Shri Thakarshi
- Premji Kasuﬁdi‘a (Kaka), of M/s Gayatri Enterprise, Morbi, broker, during' the
‘course ‘of édjudication. Further, Appellant No. 1 had devised such a 'rﬁodus
. opérandi that it was difficult to identify buyers of goods or transporters who
transpofte_d the goods. In catena of decisions, it has been held that in cases of"

clandestine removal, it is hot possible to Unearth all the evidences and
Department is not required to prove the case with mathematical precision. I rely
on the Order passed by the Hon’ble CESTAT,‘Ahmedaba'd in the case of Apurva
| Aluminiﬁm Corpbrdtion— 1 996 (261) E.L. T 515 (Tri. Ahmd.), wherein at Para 5.1 of
“the ordér, the Tribunal has held that, ' '

“Once again the onus of proving that they have accounted for all the goods produced, shifts

to the appellants. and they Have failed to discharge this burden. They want the department

- to show challanwise details of goods transported or not transported. There are several
 decisions of Honble Supreme Court and High Courts wherein it has been held that in such
clandestine activities, only the persbn' who indulges in such aclivities knows all the details
and it would not be possible for any investigating officer to unearth all the evidences
required and prove with mathematical precision, the evasion or the bther illegal activities

In view of above, the various contentions raised by Appellant No. 1 do not
it consideration and they have failed to discharge the burden cast on them

} they had nof indulged in clandestine removal of goods. ‘On the other hand,

/ﬂﬂ/ 4 . ‘Page 9 of 11
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the Department has adduced co*roborative evidences to demonstrate that -

Appellant No.1 1ndulged in clandestine removal of goods and evaded payment of

. Central Excise duty. Consequently, the contention raised by the appellant that .

their turnover is below the exemptmn limit and hence not hable to pay Central

Excise duty, is also not tenable. I, therefore hold that conﬁrmatlon of demand .

of Central Exc1se duty by the adjudicating’ authonty is correct, legal and proper.

Since demand is confirmed, it is natural consequence that the confirmed

demand is requ1red to be paid .along with interest at appllcable rate under

Section 11AA of the Act. I, therefore, uphold order to pay mterest on confirmed

demand.

13. Regardmg the 1mpos1t10n of penalty on the appellants, I find that the

Appellant No. 1 was 1ndulged in' clandestine removal of goods and routed the

cash through Shroff/ Mlddlemen/ Broker. The modus operandi adopted by

Appellant No. 1 was unearthed during investigation carried out against them by
. DGCEI, Ahmedabad. Thus, this is a clear case of suppression of facts with intent
to evade payment of duty Considering the facts of the case, I hold that the

adjudicating authorlty had correctly invoked extended period of limitation. Since

invocation of extended period of limitation on the grounds of suppress1on of facts ~

is upheld, penalty under Section 11AC of the Actis mandatory, as has been held
by the Hon’ble Supreme Court i in the case of Rajasthan Spinning & Weaving Mills

reported as 2009 (238) E.L.T. 3 (S.C.), wherein 1t 1s held that when there are

1ngred1ents for invoking extended period of limitation for demand of duty,

imposition of penalty under Section llAC is mandatory. The ratio of the said
judgment applies to the facts of the present case. I, therefore, uphold penalty
imposed under Section 11AC of the Central Excise Act, 1944.

14. Regarding penalty 1mposed upon Appellant No. 2 to-Appellant No. 3 under :
_ Rule 26 of the Rules, I find that the said Appellants were partners of Appellant

No. 1 and were looking after day-to day affairs of Appellant No.1 and were the

key persons of Appellant No. 1 and were directly involved.in clandestinte removal

of the goods manufactured by Appellant No. 1 without payment of Central Excise

duty and without cover of Central Excise: Invoices. They were found coricerned
in clandestine manufacture and removal of such goods and hence, they were
knowing and had reason to believe that the said goods were liable to confiscation

under the Act and the Rules. I, therefore, find that imposition of penalty upon

Appellant Nos. 2 to 3 under Rule 26(1) of the Rules is correct and legal. With -

- regard to the contention of the appellants that when penalty is imposed on
partnership firm no penalty is imposable on partners, I find that partnership
firm and partners are two distinct persons and hence the penalty has been

rrectly imposed on the partners.
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15. In view of above, I uphold the impugned order and reject the appeals of
. Appellant Nos. 1 to 3. _ o ’ '
o,  Sficrmaiel GRIGS @ 15 Sdiell 1 FuerT Iwied adie @ fhar a8 |-
16. The appeals filed by the Appellants are disposed off as above.
. wanfud [ Attested | | |
. . ' %—/\’o%
Superntence.s (R Wad Rig/ SHIV PRATAP SINGH)
Central GST (Appeals)  SgHK (H‘ﬂ?f)/Com_missioner (Appeals)
By R.P.A.D. Rajkot | :
[gad o M/s Rohit Machine Tools ‘
| R e el e 2/3 Lati Plot Corner,
2/3, A1} WE IR [ ot Plot Main Road
A @ HAT - o pau tlot Vam toad,
Morbi, Gujarat-363641
ORaE1:363641 _ B
R HgEard guTiar Rohitkumar Mansukhlal Padharia,
| TR, A ARga g : Parter of M/s Rohit Machine Tools,
. 2/3, A1 ®We HIR 2/3 Lati Plot Corner,
' | e e A As | Lati Plot Main Road,
| URdl-363641 S Morbi, Gujarat-363641
fiafa Ere Afeagpar gulr Smt Hemaben Rohitkumar Padharia
iR, TR Afed mﬂﬂgﬂr Partner of M/s Rohit Machine Tools,
2/3, A WE BIR ' 2/3 Lati Plot Corner,
adt @ HAs - " | Lati Plot Main Road,
"| ARd-363641 Morbi, Gujarat-363641
wfafery -
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